
Agricultural Sector (Wales) Bill  

Summary of legislative competence issues 

 

1. A Briefing Note was issued to Members on the Agricultural Sector 

(Wales) Bill (“the Bill”) before the debate on the motion to treat the Bill 

as an emergency Bill. At that time, the Presiding Officer was still 

considering her view on legislative competence for the purpose of 

making the statement required by section 110(3) of the Government of 

Wales Act 2006 and Standing Order 26.6. However, that note included 

a section on legislative competence, setting out the key issues that 

were being considered by the Presiding Officer.  

 

2. The Presiding Officer has now made a statement that, in her view, the 

provisions of the Bill are within legislative competence.  

 

3. However, the Presiding Officer‟s decision was not straightforward. She 

recognises that there are substantial arguments both for and against 

legislative competence existing for this Bill
1

. Moreover, the Presiding 

Officer has taken into account the fact that the Welsh devolution 

settlement is as yet young and almost untested. There has been only 

one Supreme Court judgment on the settlement, and none at all 

concerning the main issue relevant to the competence for this Bill. 

 

4. In this context, the Presiding Officer considers that the more 

appropriate route is for her to lean on the side of competence, so as to 

allow Members to scrutinise the legislation in question and to decide 

the extent to which they wish to test the boundaries of legislative 

competence, or not to do so. In order to recognise and facilitate 

Members in this role, the Presiding Officer is sharing with Members a 

summary of the issues that she has considered in relation to 

competence. 

 

5. The main issue in relation to competence is whether the Bill relates to 

one or more of the subjects listed in Schedule 7 to the Government of 

Wales Act 2006 (GoWA).   

 

6. Section 108(7) GoWA provides that whether a provision relates to a 

subject must be determined by reference to the purpose of the Bill 

                                                           
1
 The Presiding Officer considers that there is clear competence for most of section 2 of the 

Bill, the Welsh Ministers‟ power to establish an Agricultural Advisory Panel for Wales. This 

note uses the expression “the Bill” as shorthand for the remaining provisions of the Bill, 

where the Presiding Officer considered that her decision was less straightforward. 



provision. Regard must also be had to the effect of the Bill provision in 

all the circumstances. In the context of the Scottish devolution 

settlement, the Supreme Court has also said that the “relate to” test 

requires more than a “loose or tenuous” connection between the Bill 

provision and the reserved matter in question. In the Welsh context, 

this would mean that there needs to be more than a “loose or tenuous” 

connection between the Bill provision and the subject in Schedule 7. 

 

7. The Welsh Government has indicated that it believes that the 

provisions of the Bill relate to the subject “Agriculture” in Schedule 7.  

There is a credible argument that that is correct.  In particular, the 

connection between that subject and the provisions of the Bill is clearly 

more than „loose or tenuous‟.  

 

8. There are also other subjects in Schedule 7 to which provisions of the 

Bill can be said to “relate” to a greater or lesser extent: “Horticulture”, 

“Forestry” and “Rural development”. 

 

9. Turning to the purpose of the Bill, there is again a credible argument 

that this points to competence. Even if the purpose of the Bill is seen 

as simply and solely to safeguard the wages and conditions of 

agricultural workers, there is clearly a strong connection between that 

topic and the more general concepts of “Agriculture” or “Rural 

development”.  

 

10. The argument that the purpose of the Bill relates to “Agriculture” is 

strengthened if its purpose is seen as being the one set out in the 

Welsh Government‟s consultation document preceding the Bill; namely, 

addressing “major challenges [for the agricultural sector] regarding 

workforce in the future, including ageing workforce and reduced 

availability of skilled workers”, by “encourage[ing] young people to 

enter in (sic) the agricultural sector [and to] … ensure that workers in 

… land-based industries in Wales are equipped with the right skills”. 

 

11. Turning now to the effect of the Bill, the immediate effect would, 

clearly, be to give the Welsh Ministers the ability to set wage levels and 

other employment conditions for agricultural workers, as opposed to 

any effect on the agriculture sector more widely. It could however be 

argued that setting wage levels of agricultural workers relates to “Rural 

development”.  

 

12. The Presiding Officer has also noted that the provisions of the Bill do 

not fall within any exceptions to legislative competence set out in 



Schedule 7.  It could be argued that, if the UK Parliament had intended 

to exclude agricultural wages from the Assembly‟s “Agriculture” 

competence, it would have ensured that a suitable exception was 

inserted into GoWA.  

 

13. As mentioned in the Presiding Officer‟s previous Briefing Note on this 

topic, it is noteworthy that this matter is dealt with expressly in the 

Scottish devolution settlement. The Scotland Act 1998 makes 

“Employment rights and duties” a reserved matter – ie outside the 

competence of the Scottish Parliament.  However, there is an exception 

to this reserved matter for the subject-matter of the Agricultural Wages 

(Scotland) Act 1949. Agricultural wages as a topic is, therefore, within 

the legislative competence of the Scottish Parliament.  

 

14. Of course, the Welsh settlement works differently from the Scottish 

settlement. In the Welsh context, competence exists only if it is 

conferred in the GoWA; whereas in the Scottish context, competence 

exists unless the Scotland Act reserves it. However, applying the 

Scottish precedent above to the Welsh context, it can be argued that 

the absence of a general exception for “employment rights and duties” 

(or similar) in Schedule 7 to GoWA is significant, given that such topics 

clearly run through a number of subjects of competence. Equally, it 

can be argued that it is significant that there is not a narrower 

exception for “agricultural wages” or similar. 

 

15. Thus far, this note has mainly set out the arguments that led the 

Presiding Officer to express the view that the Bill is within competence. 

However, the Presiding Officer recognises that there is also a credible 

argument that the Assembly has no competence in relation to 

employment conditions or wage levels, because these matters are not 

set out expressly as subjects in Schedule 7 to GoWA.  

 

16. As set out in the Presiding Officer‟s previous Briefing Note to Members 

on this Bill, it is clear from recent caselaw relating to legislative 

competence, both in the Scottish and Welsh context that the Supreme 

Court will look at the devolution settlement as a whole when ruling on 

competence. In doing so, the Court may be doubtful as to whether the 

UK Parliament intended to give the Assembly competence over terms 

and conditions of employment throughout the devolved sectors in 

Wales, such as “Agriculture”, “Education” or “Housing”. The Presiding 

Officer has also noted in this context that “employment rights and 

duties” are reserved from the competence of the Scottish Parliament. 

 



17. As noted in the Presiding Officer‟s previous Briefing Note to Members, 

the different perspectives of the Welsh and UK Governments in relation 

to competence were summarised in the First Minister‟s evidence to the 

Constitutional and Legislative Affairs Committee on the 22
nd

 April as 

follows – 

 

“Our argument would be that it falls within the competence of 

the National Assembly because it is an agricultural matter, as it 

is in Scotland. The UK Government would take the view that it is 

an employment law matter and, therefore, not devolved, even 

though it is devolved in Scotland, where employment law is not 

devolved. There are two different viewpoints. The only way of 

resolving that, at the moment, is, if it comes to that and if there 

is disagreement, via reference to the Supreme Court.” 

 

18. The Presiding Officer also considered, in reaching her decision that the 

provisions of the Bill were within competence, all the other tests for 

competence set out in GoWA: territorial effect; compatibility with the 

Convention rights; compatibility with EU law; effect on Minister of the 

Crown functions; protection of certain other enactments; protection of 

the position of the Comptroller and Auditor General; and the test that 

the Bill must not have a prohibited effect on the Welsh Consolidated 

Fund. She was satisfied that the Bill clearly met all these tests. 

 

  

19. Members are reminded of the background briefing prepared by the 

Assembly‟s Research Service available here and of the draft bill 

summary for Members, including a comparative analysis of the 

provisions of the current Agricultural Wages Board and the Welsh 

Government‟s proposals, which will be available shortly on the 

Research Service internet page.  

 

Elisabeth Jones  

Director of Legal Services 

8 July 2013 

 

 

http://bit.ly/1aQ9Iuj
http://www.assemblywales.org/bus-home/research/bus-assembly-research-publications.htm

